Threading the Needle: The FIRST STEP Act,
Sentencing Reform, and the Future of Criminal
Justice Reform Advocacy

I. Introduction

Shortly after Donald Trump’s election to the presidency,
a journalist contacted me and asked for my opinion on the
prospects for passing criminal justice reform legislation in
Congress. On one hand, I said, this new President had
described our historically low crime rates as an era of
“violence in our streets and . . . chaos in our communities.”1
On the other hand, I mused, “If it takes a Richard Nixon to
go to China, we may have just elected the ultimate Richard
Nixon on criminal justice reform.” If anyone could sign
a criminal justice reform bill into law without the fear of
being labeled “soft on crime,” it would be President Trump.
Then President Trump selected Jeff Sessions as Attorney General, seemingly guaranteeing that this administration would not be one to sign criminal justice reforms into
law.2 In 2016, then Senator Sessions (R-AL) had almost
single-handedly ensured3 that the Sentencing Reform and
Corrections Act (SRCA)4 never received a vote in the U.S.
Senate, despite its wide bipartisan support and the leadership of Senate Judiciary Committee Chairman Chuck
Grassley (R-IA) and criminal justice reform champion Dick
Durbin (D-IL) at the bill’s helm. Exactly as expected, when
SRCA was reintroduced5 and passed by the Senate Judiciary
Committee again in 2017,6 some deemed the bill
unpassable.7
But prison reform—the subject of the second half of
SRCA—has long been of interest to some in the Trump
administration. Trump’s son-in-law, Jared Kushner, awoke
to the need for prison reform after his father spent time in
federal prison.8 An odd couple from the U.S. House of
Representatives, Doug Collins (R-GA) and Hakeem Jeffries
(D-NY), introduced the Formerly Incarcerated Reenter
Society Transformed Safely Transitioning Every Person
(FIRST STEP) Act with the hope of passing an incremental
reform package.9 The bill improved and built on the prison
reforms in SRCA but included no sentencing reforms.
Weeks before the House vote on the FIRST STEP Act,
Senators Grassley and Durbin publicly insisted that if
a criminal justice reform bill were to pass, it must include
sentencing reforms like those in SRCA.10 The FIRST STEP
Act later passed in the House of Representatives by
a bipartisan vote of 360 to 59.11 Both Jeffries and Collins
insisted in floor speeches that the bill was indeed a “first

step” and that sentencing reform would continue to be
necessary,12 but their words did not reassure some advocates or win over Grassley and Durbin. The stage was set for
either compromise or gridlock in the Senate.
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II. Disagreement over the FIRST STEP Act

The FIRST STEP Act also split the criminal justice reform
advocacy community into two disagreeing camps. Opponents mourned the bill’s lack of sentencing reforms and
criticized its reliance on risk assessment tools to determine
a prisoner’s risk of reoffending and, consequently, ability to
redeem time credits earned for completing rehabilitative
programs in prison. Opponents of the FIRST STEP Act
argued that risk assessment tools would have a racially
disparate impact, making Whites the most likely beneficiaries of the bill’s earned time credit benefits.13 Opponents
also questioned whether Attorney General Sessions could
be trusted to implement the bill’s reforms14 and whether
the funds authorized for prison programs would ever
materialize in the appropriations process.15
The FIRST STEP Act’s supporters pointed to the bill’s
safeguards against the use of a risk assessment tool that
would create racial disparities in its application,16 and they
highlighted the bill’s improvements on the prison reform
portions of SRCA.17 Most importantly, the FIRST STEP Act
included a handful of reforms that the bill’s supporters had
been advocating for decades and that would directly and
immediately benefit federal prisoners and their families.
These reforms included the following.
A. Good Time Credit

Federal law18 permits prisoners to earn up to fifty-four
days per year of “good time” credit for following prison
rules, but this has been interpreted by both the Federal
Bureau of Prisons (BOP) and the U.S. Supreme Court
such that prisoners actually earn only forty-seven days per
year.19 The FIRST STEP Act fixes this discrepancy and
increases good time credits by seven days for each year of
the sentence imposed, for all federal prisoners except
those serving life sentences.20 The bill applies that reform
both prospectively and retroactively, bringing approximately 180,000 prisoners21 home a week sooner for each
year of their sentence, if they comply with all prison rules.
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A person serving a ten-year sentence, for example, would
get an extra week off for each year already served with good
behavior, plus an extra week off for each year served with
good behavior going forward. For prisoners and their
families, good time credit reform would be a significant
victory for criminal justice reform, with real, immediate,
and meaningful benefits.
B. Increased Use of Home Confinement

The FIRST STEP Act would require22 the BOP to put lowrisk, low-needs people in home confinement for the maximum amount of time allowed (up to six months or 10% of
the person’s sentence, whichever is less)23 at the end of
their sentences. Some people leaving prison do not need
the services of a halfway house and can go straight to home
confinement to live with their families while they reenter
society. Yet historically the BOP has not fully utilized home
confinement.24

similar bills before it, President Trump announced that he
would be willing to sign a FIRST STEP Act that included
sentencing reforms.34 This sparked negotiations among
Senators Grassley and Durbin and other key lawmakers.
Another breakthrough came when Senate Majority Leader
Mitch McConnell (R-KY) promised to give the FIRST STEP
Act a floor vote in the Senate after the November 2018
elections if the bill could win 60 votes.35 As of this writing,36 the challenge in Congress is that of threading a needle: the final criminal justice reform bill must include
enough sentencing reforms to win over FIRST STEP Act
opponents like Grassley and Durbin, but not so much
sentencing reform that the bill would be vetoed by President Trump or too easily killed by Attorney General Sessions, still outspokenly opposed to sentencing reform.37
Sentencing reforms that are on the table for negotiation
include the following provisions from SRCA.
A. Reform of 18 U.S.C. § 924(c) “Stacking”

C. Compassionate Release

The FIRST STEP Act reforms the BOP’s use of compassionate release25 for sick and elderly prisoners, a process
that has been notoriously broken for decades.26 Reforms
would allow prisoners to appeal denials of compassionate
release to federal courts after all other BOP remedies have
been exhausted or at least thirty days have passed since the
request was submitted; require annual data reporting on
the BOP’s use of compassionate release; and create an
expedited timeline for BOP consideration of compassionate release requests from terminally ill prisoners,
among other reforms.27
D. 500-Mile Placement Rule

The FIRST STEP Act would require the BOP to place people
in prisons no more than 500 driving miles from home
unless security designation, programming or health-care
needs, or bed space limits prevent it.28 Studies have found
that about one in four federal prisoners are incarcerated
more than 500 miles from home.29 Long distances make it
difficult and expensive for spouses, parents, and children to
visit a loved one in prison, fraying ties that can help prevent
recidivism.30
E. More Rehabilitative Programming and Funding

The FIRST STEP Act authorizes $250 million over five
years31 for more rehabilitative programming in federal
prisons, where most prisoners currently lack meaningful
educational, job training, mental health, and drug treatment programs.32 Funding is also essential because the
BOP has recently been cutting the number of staff that
provide rehabilitative programming and classes.33 Without
adequate funding and staff, prison reform is impossible.
III. Salvaging the FIRST STEP Act with Sentencing
Reform?

Just when the August congressional recess arrived and it
seemed the FIRST STEP Act would die the same death as
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Federal law requires consecutive five-, seven-, ten-, and
thirty-year mandatory minimum sentences for possessing,
brandishing, or discharging a gun in the course of a drug
trafficking crime or a crime of violence, and consecutive
twenty-five-year sentences for each subsequent conviction.38 This “stacking” of penalties—required even when all
of the criminal charges arise from one offense or course of
conduct in a single indictment39—results in absurd punishments like the forty-year sentence Frederick Turner,
a low-level and first-time drug offender, received for merely
delivering a gun to a confidential informant during his
addiction-driven involvement in a drug conspiracy.40
SRCA’s reform provision would clarify that the twentyfive-year sentences for second or subsequent § 924(c)
offenses may be applied only when the prior § 924(c) conviction was already final prior to the commission of the
current offense.41 At the October 2015 markup of SRCA,
then Senator Sessions said, “I think the stacking issue is
a problem. . . . I would support reform of the stacking
provisions somewhat like you have it in the bill today.”42
Of all the sentencing reforms proposed as additions to the
FIRST STEP Act, stacking reform is arguably the least
controversial.
B. Reform of 21 U.S.C. §§ 841, 851 Mandatory
Minimums for Repeat Offenders

Current law requires mandatory twenty-year and lifewithout-parole sentences for drug offenders with prior drug
convictions, if the prosecutor files an information seeking
such sentences.43 In addition to their excessive length,
these sentences are problematic because they are frequently
applied to people whose prior convictions are old, stemmed
from drug addiction, were for non-trafficking offenses, or
did not actually result in a prison sentence.44 The U.S.
Sentencing Commission found that § 851 enhancements
were applied inconsistently, with wide geographic variations in eligibility, filing, withdrawal, and ultimate application of the enhancement among offenders. For example,
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five federal districts sought § 851 enhancements against
more than 50% of eligible drug trafficking offenders, while
nineteen districts sought no § 851 enhancements against
eligible offenders.45 Additionally, while § 851 enhancements had a significant impact on all racial groups, they
impacted Black offenders most significantly.46
SRCA’s reforms would reduce the mandatory lifewithout-parole sentence to a mandatory minimum twentyfive-year sentence for a third drug offense and reduce the
mandatory twenty-year sentence to a mandatory minimum fifteen-year sentence for a second drug offense
under §§ 841 and 851. In SRCA, these reforms would be
retroactively applicable. Also, SRCA would limit the types
of prior drug offenses that can trigger §§ 841 and 851
sentences to those for which the person served more than
one year in prison and for which the release from
imprisonment was within fifteen years of the commission
of the current offense.47
C. Safety Valve Expansion

One of the only exceptions to mandatory minimum drug
sentences, the “safety valve,”48 is so narrow that many lowlevel offenders with minimal criminal records are
excluded from relief and receive disproportionate punishments.49 Old and minor offenses, including those for
which a person served no prison or jail time, can disqualify a person from safety valve eligibility. Examples
include careless driving, trespassing, insufficient funds
check, and disorderly conduct; all count in the guidelines
calculation if the sentence was a term of probation of more
than one year.50 In FY 2016, 22% of drug offenders
qualified for the safety valve,51 yet the U.S. Sentencing
Commission also found that a “significant portion of
offenders who performed relatively low-level functions did
not qualify under the safety valve provision. For example,
a significant portion of Couriers (31.9%), Mules (28.8%),
and Employees/Workers (33.9%) did not qualify for the
safety valve in fiscal year 2016,” and these offenders
received longer sentences.52
The SRCA reforms would expand the existing safety
valve’s criminal history prong to make eligible those who do
not have more than four criminal history points (excluding
any one-point prior offenses), a prior three-point offense, or
a prior two-point violent offense, as calculated under the
guidelines. The safety valve would also apply if the court
found that the person lacked prior convictions for serious
violent felonies and the criminal history score overrepresented the seriousness of the defendant’s record or likelihood of reoffending.53 SRCA would also create a new safety
valve specifically for the ten-year mandatory minimum
sentences for drug trafficking, with an extensive and rigid
list of eligibility criteria.54
D. Fair Sentencing Act Retroactivity

The Fair Sentencing Act of 2010 (FSA) reduced the weight
disparity between crack and powder cocaine mandatory
minimum sentences from a ratio of 100:1 to 18:1 but did

not apply this reform retroactively.55 As of October 2017,
according to a U.S. Sentencing Commission analysis,
3,147 crack cocaine offenders remained in federal prisons
serving mandatory minimum terms that Congress, the
President, and the country have repudiated as unfair
and racially discriminatory.56 SRCA’s provisions would
allow crack cocaine offenders sentenced before August 3,
2010, to petition courts for sentences in line with the
FSA’s reforms.57
IV. Conclusion: Threading a Needle, or Waiting
for Perfection?

Passing any legislation in Congress in an election year is
a challenge with long odds of success, but regardless of
what happens to the FIRST STEP Act, the bill’s journey
highlights important future challenges and disagreements
the criminal justice reform community must face and
resolve, namely:
1.

Must criminal justice reform legislation be comprehensive (i.e., include both sentencing and prison
reforms) before Congress can pass it? If so, what
else must comprehensive criminal justice reform
include? If only comprehensive criminal justice
reform is acceptable, how long should advocates—
and, more importantly, prisoners and their families—be willing to wait for Congress to pass it?

2.

Must Congress pass a criminal justice reform bill
only when there is an administration in power that
will implement it effectively? Again, if so, how long
should people be willing to wait for reform before
such an administration arises?

3.

Is the use of risk assessment tools always barred
unless they are certain not to create or exacerbate
racial disparities? If so, what is the level of certainty
required before allowing the use of a particular tool
in reform legislation? What safeguards, if any, are
sufficient to make a risk assessment tool an
acceptable inclusion in a criminal justice reform
bill? If risk assessment tools are rejected unconditionally, what are the alternative policies Congress
should pursue instead?

The future passage of federal criminal justice reform
may not depend on who lives in the White House. Instead,
it may depend on whether the criminal justice reform
community—and its allies in Congress—are willing
to accept an incremental bill like the FIRST STEP Act
without sentencing reforms, support reform even if the
current Department of Justice is hostile to its implementation, or try out a risk assessment system that ultimately
may or may not produce racial disparities. The answers to
these questions will decide how long taxpayers, lawmakers, and, most importantly, incarcerated people and
their families must wait for criminal justice reform. In the
meantime, as of this writing, there is a slim chance to
thread the needle—if enough people hold steady to make
the effort a success and the postelection environment
permits people to reach an agreement.
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