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MAY 17, 2017

In a May 2017 keynote speech at a conference entitled
Behind the Bench: The Past, Present, and Future of Federal
Sentencing, co-sponsored by the Charles Koch Institute,
FSR, and the Law & Economics Center at George Mason
University Antonin Scalia Law School, Judge Pryor discussed his proposal for federal sentencing reform and
responded to some criticisms. Both the Judge’s original
proposal and related commentaries were published in
FSR’s Volume 29, Issues 2–3. — Editors
Last year, at the annual meeting of the American Law
Institute, I proposed reforms of the federal sentencing
guidelines – simpler, ‘‘presumptive’’ guidelines with
enhancements that not only would have to be proved to
a jury beyond a reasonable doubt but also would have to be
enacted by Congress.1 That proposal was mine alone, and
did not reflect the position of the Sentencing Commission.
In August, in the final priorities for the 2016–17 amendment cycle published in the Federal Register, the Commission included as a priority the ‘‘[c]ontinuation of its multiyear examination of the overall structure of the guidelines
post-Booker, possibly including recommendations to Congress on any statutory changes and development of any
guideline amendments that may be appropriate.’’2 As part
of that examination, the Commission stated that it ‘‘intends
to study possible approaches to . . . simplify the operation of
the guidelines, promote proportionality, and reduce sentencing disparities. . . . ’’3 In February, the Federal Sentencing
Reporter published my proposal along with responses by
Amy Baron-Evans and David Patton, two members of the
federal public defender community; Professor Frank Bowman; and retired Judge Nancy Gertner.4
In my remarks today, I want briefly to elaborate on my
proposal and to respond to recent criticisms of it. My proposal seeks to strike a balance between the three main
considerations facing sentencing policy-makers –
1.

reducing complexity in the guidelines while promoting both proportionality and certainty in sentencing;

2.

ensuring that severity in penalty levels is sufficient
but not greater than necessary to promote the statutory purposes of punishment; and

3.

avoiding unwarranted sentencing disparities among
similar offenders (both inter-judge disparities and
demographic disparities).

In his highly influential 1973 book, Sentencing: Law
Without Order, Judge Marvin Frankel first advocated for the
creation of a federal commission to create ‘‘binding’’
guidelines, together with appellate review of sentences, as
the best means of achieving a proper balance of these
considerations. Frankel’s ideas inspired Senators Edward
Kennedy and Strom Thurmond, and the rest of the bipartisan coalition who worked to enact the Sentencing Reform
Act of 1984, which created the U.S. Sentencing Commission and directed it to promulgate ‘‘mandatory’’ sentencing
guidelines.
My proposal likewise is inspired by Judge Frankel’s first
principles of federal sentencing reform. After having served
for several years on the Commission and having studied the
30-year history of the federal guidelines system, I want to
avoid the problems caused by the failure of our government
to adhere to Judge Frankel’s first principles – undue complexity, overly severe penalties for some offenders, and
increasing sentencing disparities. Unlike some earlier
reformers, I am under no illusion that we can achieve
perfect justice in a federal sentencing regime. Because we
should not allow the perfect to be the enemy of the good,
I propose a system that achieves a happy medium between
excessive complexity and unwarranted similarity, between
unfettered discretion for sentencing judges and too much
rigidity, and between undue severity and undue leniency.
First, we need simpler guidelines. Simplification will
require a substantial reduction in the large number of
aggravating and mitigating factors (or ‘‘specific offense
characteristics’’) in the current Guidelines Manual. We can
accomplish that simplification by using sentencing data
and input from judges and other stakeholders showing
which factors matter most in practice. Other factors would
be either deleted or relegated to application notes as considerations for where within a guideline range to impose
a sentence. Along with simplification, I envision a modest
reduction in guideline penalty levels for some classes of
offenders, particularly first-time, non-violent offenders. We
also need a simpler sentencing table, with fewer offense
levels (we currently have 43) and somewhat broader ranges,
which will require Congress to amend the current ‘‘25percent rule’’ in the Sentencing Reform Act.5
Second, these simpler guidelines should be presumptive (even the pre-Booker guidelines were never actually
mandatory).6 To increase certainty and proportionality and
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avoid unwarranted disparities, we need guidelines that
judges will follow except when substantial and compelling
reasons7 based on offense or offender characteristics warrant a downward departure. There would be no upward
departures. Although I envision downward departures in
exceptional cases, the Commission should limit (while not
entirely prohibiting) the bases for downward departures to
avoid unwarranted disparities. Departures based on
a judge’s disagreement with a Commission policy8
reflected in a particular guideline would not be a proper
basis for a departure.9 Departures based on some offender
characteristics would be appropriate in truly exceptional
circumstances so long as those characteristics were not
associated with prohibited factors such as race, ethnicity,
gender, or other constitutionally suspect characteristics.
Departures for substantial assistance and fast-track guilty
pleas10 would remain appropriate.
The Supreme Court’s decisions in Blakely and Booker11
mandate that, in a presumptive guideline system, constitutional procedures not required in the current advisory
system would have to be followed. With the exception of
a defendant’s prior convictions, the indictment would have
to allege aggravating guideline factors in addition to the
elements of the offense, and the prosecution would have to
prove those aggravators to a jury beyond a reasonable doubt
(unless the defendant pleaded guilty to them).12 To avoid
constitutional doubt about the Commission promulgating
aggravating factors in a presumptive system, Congress
would enact aggravating factors proposed by the Commission – as opposed to the existing law that requires Congress
to enact legislation affirmatively rejecting guidelines promulgated by the Commission before they otherwise automatically would go into effect within 180 days.13
The one part of the current Guidelines Manual that
I would not substantially change would be Chapter Four,
which accounts for a defendant’s criminal history. Chapter
Four repeatedly has been validated by Commission data as
being an excellent predictor of recidivism.14
Meaningful appellate review of sentences would be
essential in my proposed system. That review not only
would assure correct calculations of the guidelines and
promote consistency in their application but also would
assure that downward departures did not occur without
substantial and compelling reasons, with an appropriate
amount of deference to sentencing judges. To be effective,
a presumptive guideline system necessarily requires
meaningful appellate review of guideline application and
departures.
If we were to have this presumptive guideline system,
there would be less need for statutory mandatory minimum
penalties, except for the most egregious offenses. Like
Justices Kennedy and Breyer, I believe sentencing guidelines are a preferable means of regulating sentencing discretion and determining the appropriate sentences for
defendants.15 Guidelines allow for a consideration of
a broader array of relevant sentencing factors in an individual defendant’s case than the blunt instrument of

a mandatory minimum, thereby furthering proportionality
and better implementing the purposes of sentencing.
Although my experience in helping develop state sentencing guidelines in Alabama inspired me to propose
simplifying the federal guidelines, I do not suggest that
revised federal guidelines can emulate simpler state
guidelines. Typical state guidelines provide for sentencing
ranges based solely16 or almost entirely17 on the offense of
conviction. This state guideline model would not be effective in the federal system in implementing Judge Frankel’s
first principles. There are vastly more federal criminal laws
– a crazy-quilt of over 4,000 crimes spread throughout
dozens of titles of the United States Code and enacted by
many Congresses over several decades18 – in contrast with
the number of offenses in a typical state penal code.19
Simpler federal guidelines that assigned offense levels on
the Sentencing Table solely or almost entirely based on the
offense of conviction would not provide for reasonable
proportionality in sentencing among the many different
federal offense types, many of which cover a broad spectrum of criminal conduct (such as the federal fraud statutes). If Congress ever were to engage in meaningful
criminal code reform,20 a guideline model based primarily
on the offense of conviction might be appropriate for the
federal system. But, until that occurs, we need to include
some specific offense characteristics, in addition to the
elements of the offense of conviction, in a simplified system to achieve reasonable proportionality between and
among different offense types. The system that I envision,
however, would be far simpler than the current 572-page
Guidelines Manual.
I want briefly to respond to some of the main criticisms
of my proposal. I’ll begin with the claim that the existing
advisory guideline system better implements Judge
Frankel’s first principles – by balancing complexity, severity, and disparity – than the presumptive system that
I propose. I respectfully disagree.
The current Guidelines Manual is a relic of the preBooker so-called ‘‘mandatory’’ guideline system, yet its
complexity has actually increased since 2005. Federal
sentencing has become more complex because of the
‘‘Booker three-step process’’ that is now required.21
Although severity has decreased to some degree since
2005, as a result of actions by both Congress and the
Commission, there are still many judges (and a good
number of prosecutors) who view guideline penalties as
generally too severe – which in part explains the high rate
of below-range sentences, particularly in the application of
certain guidelines (e.g., for child pornography offenses).
Much of the undue severity has resulted from congressional directives to the Commission, which can be
expected in a system where it has been easy for Congress
to add or encourage the Commission to add aggravating
factors to an already bloated guidelines manual. As I will
explain, this so-called ‘‘factor creep’’ would be unlikely to
occur in the presumptive guidelines system that
I envision.
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Contrary to the assertion made by Baron-Evans and
Patton, the advisory guideline system has not decreased
unwarranted sentencing disparities; it instead has
increased them. Commission data show two types of
increasing disparities since Booker – inter-judge disparities
generally and demographic disparities specifically.22 These
two types of disparity are largely a function of judges’ virtually unchecked discretion to vary from guideline ranges
in the third step of the Booker process. When well over
1,000 federal sentencing judges around the country23 are
permitted that discretion, sentencing disparities inevitably
will result.
The suggestion by Baron-Evans and Patton that the
‘‘racial gap’’ between average prison24 sentences for
African-American offenders and prison sentences for white
offenders has decreased since 2007 primarily because of
judges’ ability to consider offender characteristics, as
a basis to vary below the guideline ranges, is false. The
primary reason for that narrowing gap involves changes in
statutes, guidelines, case law, and prosecutorial practices in
drug-trafficking cases – in particular, the Commission’s
2007 and 2010 amendments25 to the drug guidelines
(especially the crack cocaine guideline) as well as the Fair
Sentencing Act of 2010; Supreme Court decisions in 2007
and 2009 permitting downward variances in crack cocaine
cases;26 and changes in the types of drug-trafficking
offenses charged by federal prosecutors since 2007, which
correspond to different racial groups (in particular, fewer
crack cocaine prosecutions of African-American defendants
and more methamphetamine prosecutions of white defendants).27 In 2007, 4,528 of the 16,415 federal prosecutions
against African-American defendants involved crack cocaine
charges, and the average sentence in those crack cases
was 129 months. By 2016, there were only 1,305 crack cases
in the 13,638 federal prosecutions of African-Americans,
and the average sentence in those crack cases had fallen to
84 months.28 That data explains the narrowing of the racial
gap since 2007.
Baron-Evans and Patton’s superficial analysis of average
sentences for African-Americans and whites does not
address type of disparities that presumptive sentencing
guidelines seek to avoid. Average sentence lengths are
largely a function of the types of cases being brought by
prosecutors and the sentencing ranges created by Congress
and the Commission. They do not tell us whether there are
unwarranted disparities in sentences for similarly situated
offenders of different races being imposed by judges.
Baron-Evans and Patton’s more detailed analysis of
Commission data showing that some African-American
defendants have benefitted from downward variances based
on offender characteristics also fails to make their case for
sentencing judges’ unrestrained consideration of offender
characteristics. Their analysis looked only at those cases in
which district judges specifically recorded on the
Statement-of-Reasons forms that African-American defendants received downward variances at least in part based on
certain offender characteristics. They infer that, because the
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percentage of African-American defendants receiving
below-range sentences for these reasons is around the same
percentage of African-American defendants in the overall
population of federal defendants, sentencing judges are not
unduly favoring defendants of other races based on such
offender characteristics.
Their conclusion, which is based on a small percentage
of federal cases from fiscal year 2015, is called into question
by more extensive and more probative Commission data.
Several years’ worth of post-Gall data show that AfricanAmerican male defendants are 25.2 percent less likely than
white male defendants to receive a non-government sponsored below-range sentence, after controlling for a wide
variety of factors in a sophisticated multivariate regression
analysis.29 That data certainly would appear to conflict with
Baron-Evans and Patton’s claim that African-American
defendants (the vast majority of whom are males) are
benefitting equally from downward variances under section
3553(a)(2) based on ‘‘the nature and circumstances of the
offense and the history and characteristics of the defendant.’’ Not only do the Commission’s data analyses show
increasing demographic disparities in the post-Booker era;
independent researchers, working on behalf of the Bureau
of Justice Statistics, too have found growing federal sentencing disparities between white male offenders and black
male offenders in the years after Booker.30
Moreover, there can be no dispute that inter-judge sentencing disparities, regardless of whether they contribute to
demographic disparities, have substantially increased since
Booker as a result of judges’ unfettered discretion to vary
from the guidelines coupled with no meaningful appellate
review.31 I am deeply troubled by the prospect of one
defendant receiving a within-range guideline sentence,
while another defendant who is similar in every material
respect concerning the purposes of punishment receives
a below-range sentence (sometimes dramatically lower than
the guideline minimum) only because the latter defendant
had a different sentencing judge than the former.
It is important to understand that inter-judge disparities
often result from sentencing judges’ unrestrained ability to
consider offender characteristics – whether they relate to
positive aspects of defendant (such as a distinguished
educational record); negative aspects (such as having failed
to support his children); or sympathetic aspects (such as
having had a difficult childhood). Just as they differ in their
ideological, cultural, and regional perspectives, sentencing
judges invariably differ in how they perceive the mitigating
(or aggravating) value of offender characteristics. Different
judges will impose different sentences on similar offenders
– often vastly different sentences – based on their subjective
assessment of offender characteristics.
My proposed system would not entirely eliminate consideration of all offender characteristics in a judge’s sentencing calculus. Rather, it would generally limit
consideration of offender characteristics as a means of
reducing unwarranted disparities while recognizing that
some consideration of characteristics (except those related to
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race and other constitutionally suspect characteristics) may
be appropriate in two different ways. First, my system
would restrict downward departures to truly exceptional
cases in which offender characteristics are particularly relevant to one or more purposes of punishment. Second, my
system also would allow for consideration of most offender
characteristics with respect to where within a sentencing
range to impose a sentence. Regarding the latter, it should
be remembered that my system would have broader ranges
than the current Sentencing Table’s ranges. I believe that
a guideline system that regulates judges’ consideration of
offender characteristics in the foregoing manner would
achieve a reasonable compromise between the narrow and
rigid regime that existed immediately before Booker and the
essentially unregulated system that has existed since Booker
(and particularly since Gall).32
I will next turn to the critics’ claim that, in a presumptive
guideline system, prosecutors will possess undue authority
over sentence length – and will increase sentencing disparities – through charging and plea bargain practices.
Although it is true that prosecutors always have been able to
control sentencing to some degree through charging and
plea-bargaining practices – and always will possess that
authority in our system of separated powers – that fact does
not mean that a simpler, presumptive guideline system
with fewer aggravating factors and fewer statutory mandatory minimum penalties will make things worse than the
status quo. To the contrary, in a simpler system with fewer
sentencing decision-points, prosecutors will have less
opportunity, not more, to manipulate sentences. Currently,
between charging decisions regarding offenses carrying
mandatory minimum sentences, ‘‘fact-bargaining’’ about
the multitude of specific offense characteristics, and Rule
11(c)(1)(C) plea bargains, prosecutors possess immense
authority over sentencing. Simpler guidelines likely would
reduce that influence and result in less prosecutor-driven
disparities. I also assume that, in a new presumptive
guideline system, the Department of Justice would adopt
national policies seeking to assure consistent treatment
concerning both charging of offenses and aggravating factors in indictments as well as fact-bargaining about aggravating and mitigating factors.33
Next, I want to address the argument that continued
emphasis on offenders’ criminal history in my proposed
system would perpetuate unwarranted racial disparities
supposedly resulting from Chapter Four of the Guidelines
Manual. Although African-Americans are disproportionately
represented in our criminal justice system compared to
white offenders34 and African-American federal offenders
have more significant criminal histories on average than
other offenders,35 those facts are not a reason to change
Chapter Four. As an initial matter, Chapter Four already has
substantial mechanisms to exclude consideration of many
common minor offenses – such as petty misdemeanors like
trespass, public intoxication, and loitering, as well as less
serious juvenile offenses36 – which are disproportionately
prosecuted against African-Americans.37 Moreover, Chapter

Four provides for increases in penalty levels based on prior
volitional, culpable conduct of offenders – with the greatest
enhancements for prior felony offenses for which offenders
received sentences in excess of 13 months and with a limit
on the extent to which less serious prior offenses (‘‘onepointers’’) are counted.38 I would much prefer a system
that, within reasonable limits, increases penalties based on
prior volitional, culpable conduct than one in which judges
are free to assign mitigating or aggravating weight to personal characteristics over which offenders may have had
little or no control and that do not necessarily relate to
culpability for an offense, such as factors associated with
the socio-economic status into which they were born. An
offenders’ criminal history is not a perfect sentencing factor, but it is a much better factor than other offender
characteristics in terms of measuring an offender’s culpability, and it also has been shown – time and again – to be
a strong predictor of recidivism. Its consideration at sentencing serves multiple purposes of punishment.
Critics of my proposal also contend that, over time,
Congress would enact an ever-growing number of aggravating factors in a presumptive guideline system – ‘‘factor
creep’’39 – that would result in a ‘‘one-way upward
ratchet.’’40 Although the past three decades have shown this
pattern to be generally true under the federal guideline
system created in 1987, I doubt this would occur to the
same extent in the new system that I propose – for two
different reasons. Unlike Congress’s past directives, which
usually have delegated to the Commission the job of
implementing the increases in guideline ranges through
the administrative process, Congress would have to enact
aggravating factors as part of the legislative process for the
factors to take effect, much like it currently enacts penal
statutes. The bicameral legislative process would likely
inhibit factor creep when Congress would not issue
a directive to the Commission. Furthermore, under the
sentencing reform legislation that I envision, the Commission ordinarily would be the body to propose aggravating factors for Congress to consider enacting into law –
both the aggravating factors in an initial ‘‘Guidelines 2.0’’
and any later ones added over time. That process would
further check the tendency of Congress to enact inappropriate aggravators on a political whim.
Moreover, in my proposed system, aggravating factors
would effectively become ‘‘elements’’ of the offense – in the
sense that such factors would have to be pleaded in the
indictment, proved to a jury beyond a reasonable doubt
(unless a defendant pleaded guilty to a factor), and be subject to the Confrontation Clause and other constitutional
limitations. I strongly suspect that the Department of Justice would encourage Congress to be hesitant before adding
new aggravating factors, considering the burdens associated with pleading and proving these factors.
Finally, I want to address Professor Bowman’s assertion
that my proposal appears non-viable in the current political
climate. I recognize that getting a major piece of criminal
justice reform legislation through Congress is extremely
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difficult, as the past few years have proved. Indeed, the
Sentencing Reform Act of 1984 took nearly a decade of
effort before it become law. Yet we are in a highly unusual
time, one that comes along only every generation or so,
where there is genuine and sustained bipartisan support for
structural sentencing reform. That the prospect of reform is
daunting is not a reason not to pursue it or a reason only to
tweak the current system. Although bipartisan support for
sentencing reform apparently continues to exist in Congress, there is reason to doubt whether the new Administration would support legislation like the Smarter
Sentencing Act standing alone. But the new Administration
and others in Congress might be attracted to a reform
package that reduces some mandatory minimums (and
accomplishes other goals, such as mens rea and asset forfeiture reform) when joined with a new system of simpler,
presumptive guidelines.
The past three decades have taught us that we cannot
achieve perfect justice in federal sentencing. Professor
Richard Epstein has correctly observed that our entire
modern regulatory state has been built on the premise that,
‘‘[i]f the law can identify enough factors [and] can indicate
the ways in which they should be taken into account . . . ,
then maybe, just maybe the legal system will reach the
heady level of perfection to which it aspires.’’41 He has
warned that ‘‘the gains from seeking perfection are an
illusion’’ and that ‘‘[t]he relevant comparison between
simple and complex rules should be conducted not in the
language of aspiration, but in the language of realizable
achievement. . . . Simple rules are adopted by people who
acknowledge the possibility of error up front, and then seek
to minimize it in practice. Complex rules are for those who
have an unattainable vision of perfection.’’42 In reforming
federal sentencing guidelines, we should keep Professor
Epstein’s words in mind. To that end, our federal system
needs simpler, presumptive guidelines.
Thank you for inviting me to speak today about my ideas
for federal sentencing reform.
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See Vol. 29, Numbers 2 and 3, Federal Sentencing Reporter
(Dec. 2016/February 2017)
28 U.S.C. § 994(b)(2).
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rather than ‘‘mandatory.’’ See Model Penal Code: Sentencing
§ 6B.04 (2007) (Tentative Draft No. 1, which was approved by
the ALI at the 2007 annual meeting, see Tentative Draft No. 4
(2016), at xii).
‘‘Substantial and compelling’’ is the standard governing
departures used in several state guideline systems. See, e.g.,
K.S.A. § 21–6815(a); MICH. C.L.A. § 769.34(3); ORE. R.S. §
213-008-0002(1)(a); MINN. SENT. GUIDELINES § 2.D.1; State
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101 months. See 2007 Sourcebook, Fig. J. By 2016, the
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Sourcebook, Fig. J.
See 2007 Sourcebook, Tabs. 4 & 34 & 2016 Sourcebook,
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See 2012 Booker Report, Part E, at p.22 (finding that that
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